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court's ruling.
Okanogan argued the Forest Service was not
authorized to comply with the ESA and did not have the authority to
condition the use of the rights-of-way in a national forest on the
maintenance of instream flows because such restrictions would deny
them their vested water rights under state law.
In affirming the district court's holding, the Ninth Circuit
reasoned that ditch rights-of-way granted over federal land, from their
inception, were subject to termination at the discretion of the federal
government through its designated agent. The Ninth Circuit noted
that the Forest Service had the authority to restrict the use of the
rights-of-way to protect the endangered fish, and that the permits
themselves, from their inception, provided the government with
unqualified discretion to restrict or terminate the rights-of-way.
Furthermore, the court held the Federal Land Policy and
Management Act ("FLPMA"), National Forest Management Act,
Organic Administration Act, and Multiple Use Sustained Yield Act of
1960 granted the Forest Service authority to restrict the use of the
rights-of-way to protect the endangered fish. FLPMA specifically
authorized the Forest Service to restrict such rights-of-way to protect
fish and wildlife and maintain water quality standards without any
requirement that the Forest Service defer to state water law.
Therefore, the Ninth Circuit affirmed the district court's ruling.
Regan H. Rozier

Friends of the Wild Swan v. EPA, No. 00-36001, 2003 U.S. App. LEXIS
15271 (9th Cir. July 25, 2003) (holding a district court may utilize
equitable power to tailor remand requirements, tailor its remand
order with a timeframe for compliance, prohibit the Environmental
Protection Agency from issuing new permits, but may not prevent a
state from delisting water quality limitation segments).
The primary controversy in this case concerned whether the
Environmental Protection Agency ("EPA") and the State of Montana
violated the Clean Water Act ("CWA") because Montana failed to meet
deadlines for submitting pollution control limits. The CWA requires
states to identify water quality limitation segments ("WQLSs")-water
bodies where technology-based effluent limitations alone are not
stringent enough to implement the applicable water quality
standards-and set total maximum daily loads ("TMDLs") for each
WQLS. Montana submitted revised lists of WQLSs in 1992, 1994, 1996,
and 1998 (identifying approximately 900 WQLSs in 1998), but only
submitted one TMDL in 1996 and 130 TMDLs in 1998. Displeased
with Montana and the EPA's progress, several environmental groups
commenced an action in the United States District Court for the
District of Montana, Missoula Division. The district court found that
the EPA violated the CWA when it approved Montana's list. The
district court required the EPA to approve or establish TMDLs for all
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WQLSs on Montana's 1996 list by May 5, 2007 and develop a schedule
with Montana for developing all TMDLs by May 5. The district court
also noted that if the EPA did not comply with the timeline then the
district court would construe noncompliance as a final agency action,
barred the EPA from issuing new permits, and prohibited Montana
from delisting any WQLSs. The EPA appealed to the United States
Court of Appeals for the Ninth Circuit.
First, the Ninth Circuit concluded that the district court had
equitable powers to tailor the requirements of the remand order
because courts retain the power to grant equitable remedies. Second,
the court concluded the timeframe the district court ordered was
appropriate, noting that district courts have wide discretion to
administer equitable relief in order to ensure an appropriate remedy.
Here, the district court found the CWA had a strict deadline for
submission of TMDLs. Although initial TMDLs were due in 1979,
Montana did not submit TMDLs until 1996. The court held the EPA
failed to require Montana to timely submit TMDLs. Hence, the Ninth
Circuit found tailoring the remand order with a timeframe was
necessary to ensure Montana complied with the CWA. However, the
Ninth Circuit determined the district court abused its discretion by
specifying if the EPA failed to comply with the timeline, then
noncompliance would constitute final agency action.
Third, the Ninth Circuit affirmed the district court's order
prohibiting the EPA from issuing new permits until Montana and the
EPA established all required TMDLs because Federal regulations
prohibit issuing new permits where a permit would violate water
quality standards. Hence, the court held that the district court's order
complied with federal regulations and was permissible.
Finally, the Ninth Circuit concluded the district court's order
prohibiting EPA and Montana from delisting any WQLSs was an abuse
of discretion. Both Federal and Montana laws allow Montana to revise
its list, removing WQLSs when it receives better data or if it finds an
error in the original list. Hence, the district court's order conflicted
with state and federal law and was therefore an abuse of discretion.
For the foregoing reasons, the court concluded setting a timeline
for Montana to submit TMDLs and prohibiting the EPA from issuing
new permits was proper. However, the Ninth Circuit held the district
court abused its discretion by specifying a failure to meet timelines
would constitute final agency action and prohibiting Montana from
delisting any WQLSs.
HeatherChamberlain

